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INTRODUCTION

1. Nigeria’s economy has in the last four decades depended on oil as its main revenue earner. In the past few years however, the price of oil in the International market has become unstable. There are also scientific and technological advancements targeted at providing alternatives to oil. This implies that over dependence on oil as a source of revenue by any nation is no longer economically viable. It is on this premise that Nigerian government must explore and strengthen other sources of revenue outside oil. 
2. One of the sources of revenue generation that can reduce Nigeria’s over-dependence on oil revenue is taxation. Tax has been defined as a compulsory levy on citizens (persons), property, income, commodities (goods) and transactions etc
 which aids in revenue generation for national development. Many developed countries in the world depend on tax as their main or only revenue earner and source for economic and social development. 
3. In the case of Nigeria, outside the revenue from oil, tax has been and is still a major contributor to national revenue. Available statistics show that over N4Trillion was collected for the Federation by the Federal Inland Revenue Service (FIRS) in 2017.

4. The Nigerian tax regime can rightly be described as burdensome and ineffective in some respects.  This situation is further exacerbated by the largely bureaucratic manual tax administration system rather than a technology driven risk base approach. The issue ranges from tax legislation to administration and policy matters.
 It is in consideration of these challenges that the Nigerian Law Reform Commission in line with the economic reforms of the Federal Government decided to carry out a reform exercise of the various tax laws in Nigeria. The reform shall be in phases of which the first phase of this reform is the reform of the Federal Inland Revenue Service (Establishment) Act 2007.
5. Despite the successes recorded by FIRS in tax collection, the Service has maintained that Nigeria has the potential to generate more tax revenue if there is a better tax administration system in the country.
 This implies that the tax administrative system is faulty and needs to be corrected and strengthened for effective performance
6. It is therefore imperative to reform the extant tax laws and the tax administration system in order to reposition the country to attain its full potential in collection of taxes to boost the country’s revenue base and build a solid economic structure.  
History of Taxation in Nigeria

7. The history of modern taxation in Nigeria started with the Stamp Duties Proclamation Ordinance of 1903.

8. Since this period, there has been a steady reform aimed at modernizing, expanding, and improving the process, procedure for collection and sanctions for failure to comply.
9. During the colonial era, the Inland Revenue Department was established for the Anglo-phone West Africa whose scope of coverage included Nigeria, Ghana, Sierra Leone and the Gambia.
10.  In 1943, the Nigerian Inland Revenue Department was carved out of Anglophone West Africa and became an autonomous body under the supervision of the Commissioner of Income Tax.

11.  After independence in 1960, the Income Tax Act No.22 (1961) was enacted which established the Federal Board of Inland Revenue, (FBIR).
 This Act also created a Body of Appeal Commissioners (BAC) to resolve tax-related disputes.

12.  In 1991, the Federal Government set up a study group whose terms of reference included a review of the country’s tax administration. The report of the group led to the promulgation of the Finance (Miscellaneous Taxation Provisions) Decree No.3 of 1993.

13.  This Decree No.3 of 1993 established the Federal Inland Revenue Service (FIRS) as the operational arms of the FBIR which reviewed the functions of the Joint Tax Board (JTB).

14.  In spite of the reforms introduced by Decree No.3 of 1993, tax administration remained a function of the Civil Service which was still not good enough and therefore not very effective.
The Federal Inland Revenue Service

15.  In 2007, the tax administration regime dramatically changed when financial and administrative autonomy was granted to the Federal Inland Revenue Service with the enactment of the Federal Inland Revenue Service (Establishment) Act, (FIRS) 2007.

16. The major innovation introduced by this Act, was that the corporate personality was vested in the FIRS instead of the FBIR.
17. This Act also gave birth to a central tax administration Agency,
 while the FIRS effectively took over the control and administration of taxes which included laws specified in the seven legislation listed in the First schedule to the Act.

18. The administrative and financial autonomy granted to the FIRS completely removed the Service from the control of the Federal Civil Service Commission with regards staff recruitment, promotion, discipline and  welfare.
The Service is funded by the cost of collection mechanism whereby a certain percentage of all non-oil revenue collected by the FIRS is appropriated by the National Assembly for the operation of the Service
.
The Tax Appeal Tribunal

19. The Federal Inland Revenue Service (Establishment) Act (FIRS), 2007 established a strong dispute resolution body, known as the Tax Appeal Tribunal (TAT).
 The TAT formally took off pursuant to Tax Appeal Tribunal Establishment Order 2009 issued by the Minister of Finance as Published in the Federal Government Official Gazette N0.296, Vol. 96 of 2nd December, 2009.
 By virtue of Section 59 (2) of the FIRS Act, TAT has Jurisdiction over disputes arising from the under listed laws:
a. Companies Income Tax Act (CITA);
b. Petroleum Profit Tax Act (PPTA);
c. Personal Income Tax Act (PITA);
d. Capital Gains Tax Act;
e. Stamp Duties Act; and
f. Value Added Tax Act.
20. The Tribunal has additional jurisdiction over the items listed in Paragraphs 6 to 11 of the First Schedule to the FIRS Act and these are: 

(a) Stamp Duty Act Cap 411 LFN, 1990 (Cap S8 LFN 2004); 

(b) Taxes and Levies (Approved List for Collection) Act 1998 No.2, 1998; 

(c) All regulations, proclamations, government notices or rules issued in terms of these legislations; 
(d) Any other law for the assessment, collection and accounting of revenue accruable to the Government of the Federation as may be made by the National Assembly from time to time or regulation incidental to these laws, conferring any power, duty and obligation on the service; 

(e) Enactment or laws imposing Taxes and Levies within the Federal Capital Territory; and 

(f) Enactment of Laws imposing collection of taxes, fees and levies collected by other Government agencies and companies including signature bonus, pipeline fees, penalty for gas flared, depot levies and licenses, fees for Oil Exploration Licence (OEL), Oil Mining Licence (OML), Oil Production Licence (OPL), royalties, rents (productive and non-productive), fees for licences to operate drilling rigs, fees for oil pipeline licences, haulage fees and all such fees prevalent in the oil industry but not limited to the above listed.

21. TAT replaced the former Body of Appeal Commissioners and the Value Added Tax tribunals established by the previous Laws.

22.  The said Body of Commissioners and Value Added Tax Tribunals (VAT-T) were established by the Personal Income Tax Act, Companies Income Tax Act, Petroleum Profit Tax Act and Value Added Tax Act to entertain and resolve disputes arising from companies income tax, petroleum profit tax, capital gains tax, personal income tax and value added tax matters.

23. The Body of Appeal Commissioners was a tax tribunal of first instance. Most states however did not establish this tribunal which grossly deprived most tax payers of the right to a speedy appeal expected under the BAC structure.

24. The introduction of Tax Appeal Tribunal is therefore intended to effectively address this challenge, as no tax payer should be shut out of the tax appeal structure due to failure of relevant authorities to constitute such a vital adjudicatory body.

25. According to the World Bank’s report on “Doing Business 2011”
, Nigeria ranks 137 out of 183 countries surveyed on ‘the ease of doing business index and 134 on the ease of paying taxes’. The report showed clearly that Nigeria has been slipping back consistently on the ease of paying taxes index which is a function of three main indicators namely:

(a) number of tax payments;

(b) time required to comply with tax obligation; and

(c) total tax rate.

26. The consequence of the above report shows that there are more to be done and this can be achieved when the Federal Inland Revenue Service (Establishment) Act 2007 is further reformed in order to strengthen the Service. 
27. Although the FIRS Act, 2007 has made some remarkable improvements to the tax system in the recent past by instituting modern day reforms which has resulted in remarkable improvements in the FIRS’ operational activities, there is still the need to review the Act to enable the service effectively carry out its responsibilities. If taxes are to be collected effectively and fairly both in monetary and equitable terms for the benefit of all Nigerians, our proposed or intending reforms should be key and must warrant serious consideration, as there seems to be obvious short comings or lacuna noticed in the operation of the entire Act. The short comings are but not limited to the following issues:

i. The enormous power of the Minister of Finance under paragraph 2 (1) of the 5th Schedule to the Act to solely appoint all the Tax Appeal Commissioners without any input or checks and balances from any other arms of government.

ii. Restriction on the right of appeal against decisions of the Tribunal under paragraph 17 (1) (2) (3) and (4) of the 5th Schedule to the Act. This paragraph restricts the right of appeal to grounds on point(s) of law from the decision of the Tribunal to the Federal High Court. The Act is also silent on the right to further appeal to the Supreme Court against the decision of the Court of Appeal.

iii. Apparent conflict in the exercise of the Tribunal’s discretion to enlarge time within which to challenge an assessment and when it becomes final after service of demand notices. This can be deduced under paragraph 13 of the 5th Schedule to the Act. 

iv. The vesting of jurisdiction on TAT, by the Act under paragraph 11 (1) of the 5th Schedule to settle all disputes arising from the operation of the Act and all the tax statutes administered by FIRS, despite the exclusive jurisdiction conferred on the Federal High Court on the same matters by the Constitution.

v. Apparent conflict on the power to make rules of practice and procedure of the TAT. The Act vests the power on the Tribunal and the Minister of Finance as well, under paragraphs 20 (1) and 21 of the 5th Schedule.

vi. The provision of section 23 on Tax refunds is grossly inadequate. There should be appropriate funds allocated or retained to cater for tax refunds both at Federal and State levels. Fairness and equity requires that cash refunds should be made promptly to deserving tax payers.

vii. Online filing and tax payment which has been introduced as a matter of policy
 should be strengthened through a regulation, to reduce the compliance time and the associated cost. The policy should be well publicised so that the tax payers will be aware and take advantage of it. This will go a long way to reduce human interaction between the tax payers and the tax officials which could also help in checking sharp practices and increase tax payment.

28. It is in consideration of these challenges and other issues that the Nigerian Law Reform Commission in pursuance of its mandate under section 5 of its enabling Act
 and in line with the economic reforms of the government decided to embark on this reform exercise with a view to making proposals to reform the FIRS Act in order to enable the Service to effectively carry out its responsibilities and strengthen the revenue base of the Nigerian economy.
OBJECTIVES OF THE REFORM 

i. To simplify and improve the provisions of the Act in order to enhance revenue generation.

ii. To stimulate the economy and enable Nigeria to assume a more competitive position on the global stage.

iii. To reduce the incidence of tax avoidance or tax evasion in Nigeria by having an effective database to keep records and monitor payment of taxes by all potential tax payers.

iv. To simplify some of the provisions of the Act and present them in non-technical language that can be understood by the average Nigerian.

v. To improve the effectiveness and efficiency of the Tax Appeal Tribunal.

vi. To improve efficiency of tax collection and payment.
vii. To ensure correct tax assessment by tax authorities in order to generate   confidence in the citizens for efficient payment of tax.

PART    B

OVERVIEW OF THE FEDERAL INLAND REVENUE SERVICE (ESTABLISHMENT) ACT 2007
OVERVIEW OF THE ACT
29. 
The Federal Inland Revenue Service (Establishment) Act, 2007 consists of eight (8) parts, seventy (70) sections and five (5) schedules. Part one of the Act deals with establishment of the Federal Inland Revenue Service and its Management Board, etc., part two deals with the powers and functions of the Board and the Service, part three deals with management and staff of the Service, part four covers the financial provisions, part five deals with tax administration and enforcement, part six of the Act covers offences and penalties, part seven covers the general provisions and part 8 deals with miscellaneous provisions including the schedules.

ESTABLISHMENT OF THE FEDERAL INLAND REVENUE SERVICE: SECTION 1 
30. 
Section 1 of the Act provides for the establishment of the Federal Inland Revenue Service (FIRS) and vests it with corporate personality with the power to sue and be sued in its corporate name.

OBJECTS OF THE SERVICE: SECTION 2

31.  
Section 2 deals with the objects of the Service which shall be to control and administer the different taxes and laws in the first schedule or other laws made or to be made from time to time by the National Assembly.

ESTABLISHMENT AND COMPOSITION OF THE MANAGEMENT BOARD: SECTION 3

32.  
Section 3 of the Act provides for the Establishment and composition of the management Board which shall have overall supervision of the Service as specified under the Act.

TENURE OF OFFICE: SECTION 4

33.  
Section 4 of the Act provides for tenure of office of the Chairman and other members of the Board.

CESSATION OF MEMBERSHIP: SECTION 5

34.  
Section 5 deals with cessation of members of the Board on different grounds which include resignation, unsound mind, bankruptcy, conviction of a felony or any offence involving dishonesty or corruption, incapacity to carry on the functions of office etc.

EMOLUMENTS, ETC. OF MEMBERS: SECTION 6

35.  
Section 6 of the Act provides for emoluments, allowances and benefits of the Chairman and members of the Board.  

POWERS OF THE BOARD: SECTION 7

36.  
Section 7 of the Act empowers the Board to manage and superintend the general policies, review and approves strategic plans, stipulate remuneration, allowances, benefits and pensions of staff and to do other things which in its opinion are necessary to ensure the efficient/performance of the functions of the Service under this Act.

FUNCTIONS OF THE SERVICE: SECTION 8

37.  
Section 8 provides the Functions of the Service.

ESTABLISHMENT OF TECHNICAL COMMITTEE OF THE BOARD: SECTION 9

38.  
Section 9 provides for the establishment and members of the Technical Committee of the Board and empowers it to co-opt from the service any staff that can assist it in carrying out its functions.
FUNCTIONS OF THE TECHNICAL COMMITTEE: SECTION 10
39.  
Section 10 provides for the functions of the technical Committee of the Board which is to consider all tax matters that require professional and technical expertise and make recommendations to the Board.

EXECUTIVE CHAIRMAN OF THE SERVICE: SECTION 11

40.  
Section 11 of the Act provides for the appointment of the Executive Chairman of the Board by the President subject to the confirmation of the Senate. Such executive chairman is the chief executive and responsible for the day to day running of the Service.
APPOINTMENT OF SECRETARY TO THE BOARD AND OTHER STAFF OF THE SERVICE: SECTION 12

41.  
Section 12 of the Act provides for the appointment of the Secretary of the Board and such appointment shall be made from within the Service. It further provide for the functions of the secretary and appointment of other staff of the Service by the Board.

PENSIONS: SECTION 13

42.  
Section 13 deals with the pension and other retirement benefits of staff of the Board which shall be as provided under the Pension Reform Act.

STAFF REGULATIONS: SECTION 14

43.  
Section14 empowers the Board to make regulations generally relating to the condition of services of service of the staff such issues as appointment, promotion, termination, dismissal and discipline of staff or employees of the Service among other issues.
FUNDS OF THE SERVICE: SECTION 15

44.   
Section 15provides for the Service to establish and maintain a Fund. 

It further stipulates the sources of the fund.
EXPENDITURE OF THE SERVICE: SECTION 16

45.   
Section 16 of the Act mandates the Service to pay all of their liabilities from the Fund of the Service.
ESTIMATES: SECTION 17

46.   
Section 17 of the Act mandates the Service to prepare the estimates of its income and expenditure for the next year for the purpose of appropriation by the National Assembly.
ACCOUNTS AND AUDIT: SECTION 18

47.   
Section 18 of the Act provides for keeping of proper account and record by the Service and such account and record to be audited accordingly.
ANNUAL REPORT, ETC.: SECTION 19

48.  
Section 19 provides for the submission of annual report of the Service activities to the Minister, who shall in turn present same to Federal Executive Council and the National Assembly.
POWER TO ACCEPT GIFTS: SECTION 20

49.   
Section 20 of the Act empowers the Service to accept gifts of land, money or other property on such terms and conditions, if any, as may be specified by the person or organization making the gift as long as the terms are not inconsistent with any law in force at the time being.
POWER TO BORROW: SECTION 21

50.   
Section 21 vest on the Service the power to borrow with the approval of the Minister, by way of loan, overdraft or otherwise from any source.

ACCOUNTABILITY: SECTION 22
51.   
Section 22 provides for proper accountability records as may be determined, from time to time, by the Board.

REFUND TO TAX PAYERS: SECTION 23

52.   
Section 23 deals with refund to tax payers of any over-payment of tax after proper auditing by the Service.

POWER OF ACCOUNTANT-GENERAL TO DEDUCT FROM SOURCE: SECTION 24

53.   
Section 24 of the Act empowers the Accountant-General of the Federation to deduct at source to the Service from the budgetary allocation, un-remitted taxes due from any ministry or government  agency and shall not later than 30 days thereafter transfer such deductions to the  Service.
ADMINISTRATION OF TAX LAWS: SECTION 25

54.   
Section 25 of the Act empowers the Service to administer all tax laws in respect of which the National Assembly may confer power on the Service. 

CALL FOR RETURNS, BOOKS, DOCUMENTS AND INFORMATION: SECTION 26

55.  
Section 26 empowers the service to make call for returns, books, documents and information of persons or companies for the purpose of obtaining full information in respect of the profits or income of any person, body corporate or organization.

CALL FOR FURTHER RETURNS AND PAYMENT OF TAX DUE: SECTION 27

56.   
Section 27 of the Act provides that the Service may give notice in writing to any person it considers necessary requiring the person to deliver within a reasonable time specified in such notice, fuller or call for further returns in respect of payment of tax due.
INFORMATION TO BE DELIVERED BY BANKERS: SECTION 28

57.   
Section 28 provides for quarterly returns of information to be delivered by banks upon demand by the Service.

POWERTO ACCESS LANDS, BUILDINGS, BOOKS AND DOCUMENTS: SECTION 29

58.   
Section 29 deals with power to free access to all lands, buildings, places, books and documents, in the custody or under the control of a public officer, institution or any other person by an authorized officer of the Service.
POWERTO REMOVE BOOKS AND DOCUMENTS: SECTION 30

59.   
Section 30 deals with power to remove books and documents by an officer of the Service authorized by the Executive Chairman.

POWEROF SUBSTITUTION: SECTION 31

60.   
Section 31 provides that the Service may by notice in writing appoint any person to be the agent of a taxable person and if the circumstances provide in this Act makes it expedient to do so, the agent appointed under this Act may be required to pay any tax payable by the taxable person from any money which may be held by the agent of the taxable person.  

ADDITION FOR NON-PAYMENT OF TAX AND ENFORCEMENT OF PAYMENT: SECTION 32

61.   
Section 32 provides for the addition for non-payment of tax and enforcement of payment by the Board.

POWER TO DISTRAIN: SECTION 33

62.   
Section 33 of the Act empowers the Board to distrain the taxpayer by his goods or other chattels, bonds or other securities; where an assessment has become final and conclusive and a demand notice has, in accordance with the provisions of the relevant tax laws tax in the Act, been served upon the taxable person or upon the person in whose name the taxable person is chargeable, then, if payment of the tax is not made within the time limited by the demand notice. 

RECOVERY OF TAX: SECTION 34

63.   
Section 34 deals with recovery of tax of any amount due by way of tax.
TAX INVESTIGATIONS: SECTION 35

64.   
Section 35 provides that the Service shall appoint the Special Purpose Tax Officers to assists any relevant law enforcement agency in the investigation of any offence under this Act.

ENFORCEMENT OF POWERS: SECTION 36

65.   
Section 36 provides for enforcement of powers by any of the law enforcement agencies in the discharge of its duties under this Act.
POWERTO PAY REWARD: SECTION 37

66.   
Section 37 deals with power to pay reward to any person, not being a person employed in the Service; in respect of any information that may be of assistance to the Service in the performance of its duties under this Act and the identity of the person who gave information to the Service shall be kept confidential.
IMMUNITY FROM ACTION, ETC.: SECTION 38

67.   
Section 38 provides for immunity from action under the Public Officers Protection Act.
INFORMATION AND DOCUMENTS TO BE CONFIDENTIAL: SECTION 39

68.   
Section 39 deals with information and documents supplied or produced in pursuance of any requirement of this Act to be treated as confidential.
FAILURE TO DEDUCT OR REMIT TAX: SECTION 40

69.  
Section 40 provides for offence and punishment for failure to deduct or remit tax under this Act or the laws listed in the First Schedule to this Act.
OBSTRUCTION, ETC.: SECTION 41

70.  
Section 41 provides for offence and punishment for any person who obstructs, hinders, molests or assaults any person or authorized officer in the performance of any function or the exercise of any power under this Act.
FALSE DECLARATION: SECTION 42

71.  
Section 42 provides for punishment of any person who gives false declaration under this Act.

COUNTERFEITING DOCUMENTS, ETC.: SECTION 43

72.   
Section 43 provides for punishment of any person who gives counterfeiting documents under this Act.
PENALTIES FOR OFFENCES BY AUTHORIZED AND UNAUTHORIZED PERSONS: SECTION 44

73.   
Section 44 of the Act deals with the offences and penalties for tax offences to any person who is appointed for the due administration.
PENALTY WHERE OFFENDERS ARE ARMED: SECTION 45

74.  
Section 45 of the Act Provides for penalties for offenders that are armed in the commission of an offence under this Act.

UNLAWFUL ASSUMPTION OF CHARACTER OF AN AUTHORIZED OFFICER: SECTION 46

75.   
Section 46 of the Act provides punishment for unlawful assumption of character of an authorized officer.
PROSECUTION: SECTION 47
76.   
Section 47 empowers the Service to employ its own legal officers to prosecute any of the offences under this Act subject to the powers of the Attorney-General of the Federation.  

POWERTO COMPOUND OFFENCES: SECTION 48
77.     
Section 48 deals with power to compound offences under this Act.

GENERAL PENALTY: SECTION 49

78.     Section 49 deals with the general penalty under this Act.

OFFICIAL SECRECY AND CONFIDENTIALITY: SECTION 50
79.    
Section 50 deals with official secrecy and confidentiality by every person in an official duty or being employed in the administration of this Act.

BOARD TO BE SUBJECT TO GENERAL DIRECTION OF THE MINISTER: SECTION 51

80.   
Section 51 of the Act provides that the Board shall be subject to the general direction of the Minister and any written direction in the exercise of the powers and duties under this Act.
DELEGATION OF POWERS OF THE BOARD: SECTION 52

81.   
Section 52 of the Act provides for delegation of powers of the Board to be exercised or performed by the Board or by an officer authorized generally or specifically in that behalf by the Board.  

SIGNIFICATION: SECTION 53

82.   
Section 53 deals with signification of anything done in this Act under the hand of the Executive Chairman or of an officer who has been authorized by the Board for the purpose of this section.
IMPOSITION OF SURCHARGE: SECTION 54

83.    
Section 54 of the Act provides for surcharge of any person responsible for any improper payment of moneys, any deficiency in, or for the destruction of, any money, security, or has failed to keep proper accounts, delay in the payment of moneys under this Act.

LIMITATION OF SUITS AGAINST THE SERVICE, ETC.: SECTION 55

84.    
Section 55 of the Act provides for limitation of suits against the Service under this Act in accordance to the provisions of the Public Officers Protection Act.
SERVICE OF DOCUMENTS: SECTION 56

85.   
Section 56 deals with Service of documents to be served by delivering it to the Executive Chairman or by sending it by registered post addressed to the Executive Chairman at the principal office of the Service.

RESTRICTION ON EXECUTION AGAINST PROPERTY OF THE SERVICE: SECTION 57

86.    
Section 57 of the Act provides for restriction on execution against property of the Service in any action or suit.

INDEMNITY: SECTION 58

87.    
Section 58 of the Act provides indemnity out of the assets of the Service against any liability incurred by the Executive Chairman, a member of the Board or any officer or employee of the Service in any proceeding.

ESTABLISHMENT OF TAX APPEAL TRIBUNAL: SECTION 59

88.   
Section 59 of the Act provides for the establishment of the Tax Appeal Tribunal and prescribes its powers to settle disputes arising from the operation of the Act. 
DIRECTIVES BY THE MINISTER, ETC.: SECTION 60

89.   
Section 60 of the Act states that the Minister may give directives to the Service or the Executive Chairman which can be of a general nature or relating generally to matters of policy.

POWERTO MAKE REGULATIONS: SECTION 61

90.    
Section 61 of the Act empowers the Board to make rules and regulations make with the approval of the Minister.
REPEAL OF PART I OF CAP. 60 LFN, 1990: SECTION 62

91.    
Section 62 repeals Part I of the Companies Income Tax Act.
SAVINGS AND TRANSITIONAL PROVISIONS RELATING TO STAFF OR EMPLOYEES: SECTION 63

92.   
Section 63 of the Act provides for savings and transitional provisions relating to staff or employees established under this Act for purposes of pension who immediately before the commencement of this Act held office in the Federal Board of Inland Revenue were vested in the former Board existing immediately before the commencement of this Act.
OTHER SAVINGS AND TRANSITIONAL PROVISIONS: SECTION 64

93.   
Section 64 of the Act provides for other savings and transitional provisions such as assets, funds, resources and other immovable property which immediately before the commencement of this Act were vested in the former Board existing immediately before the commencement of this Act.

CONTINUATION OF BOARD MEMBERS: SECTION 65

94.    
Section 65 of the Act provides for continuation of Board members under this Act in the same capacity. 

CONTINUATION AND COMPLETION OF DISCIPLINARY PROCEEDINGS: SECTION 66

95.  
Section 66 states for the continuation and completion of disciplinary proceedings pending or existing against any employee of the government who has opted into the Service of the former Board from the commencement of this Act.

RIGHTS AND OBLIGATIONS TRANSFERRED: SECTION 67

96.  
Section 67 of the Act provides that the administration and control of all rights, obligations and liabilities that were under the administration and control of the former Board are hereby transferred to the Service established under this Act.  

RELEVANCE OF OTHER LAWS: SECTION 68

97.   
Section 68 of the Act provides that the relevance of other laws shall be read with such modifications as to bring them into conformity with the provisions of this Act.  

INTERPRETATION: SECTION 69

98.   Section 69 of the Act is the Interpretation section. 

SHORT TITLE: SECTION 70

99.    Section70 provides the short title of the Act.
SCHEDULES 

100.   
The first schedule provides for legislation to be administered by the service. The second schedule provides for supplementary provisions relating to the board. The third schedule provides for form of authorization to access lands, buildings, books and documents. The fourth schedule deals with form of warrant of distraint and the fifth schedule deals with the establishment, jurisdiction, authority and procedure of the tax appeal tribunal.

PART C
DEFECTS IN THE ACT AND PROPOSALS FOR REFORM
DEFECTS IN THE ACT AND PROPOSALS FOR REFORM

Establishment and Composition of the Management Board: Section 3

101. 
Section 3(2) of the Act provides for the establishment and composition of the management board of the Federal Inland Revenue Service. The membership of the board includes some government agencies whose contribution may help in realising the objectives of the Service. All the government agencies, except those in paragraphs (c) and (d), mentioned in section 3(2) are represented on the Board of the Service by their chief executive or a representative not below the rank of a Director. This will enable senior personnel to represent the body on the board. Therefore, it is suggested that Section 3(2) paragraphs (c) and (d) should be redrafted to be of equal standing with other members of the board. The phrase ‘‘not below the rank of a director’’ should be inserted in each of them.

Recommendations

102. 
Paragraphs (c) and (d) of section 3(2) of the Act should be amended by inserting the phrase “not below the rank of a Director” to be of equal standing with other members of the board.

Functions of the Service: Section 8

103.   
Section 8 (l) provides for the functions of the Service. By paragraph (l), the Service is empowered to “provide and maintain access to up to date and adequate data and information on all taxable persons, individuals, corporate bodies or all agencies of government involved in the collection of revenue for the purpose of efficient, effective and correct tax administration and to prevent tax evasion or fraud”.
106.  
The section is not clear. Two different situations are covered by the subsection. One is to maintain up to date and adequate data information, the second, is to provide access to such data and information. These two scenarios are ambiguously provided in the subsection. This can be better achieved if the paragraph is redrafted such that registration and maintenance of register of taxable persons and all government agencies involved in revenue collection is provided and access to such register is mandated. It is also suggested that the ‘‘or’’ between corporate bodies and all government agencies should be changed to ‘‘and’’, as the “or” connotes that the parties involved can make a choice. This paragraph should read thus:
(l)  The Service shall- 
(i) register and maintain an up to date register of taxable persons, individuals, corporate bodies and all agencies of government involved in the collection of revenue for the purpose of efficient, effective and correct tax administration and to prevent tax evasion or fraud and; 

(ii) ensure access to such data and information by individuals, corporate bodies and agencies of government in need of it.  

107. 
This will cure the ambiguity in the paragraph and bring out the real intention of the makers of the law.

Recommendation

108.  
(i) It is recommended that paragraph (l) section 8 (1) should be redrafted such that registration and maintenance of register of taxable persons and all government agencies involved in revenue collection is provided and access to such register is mandated.

(ii) It is recommended that the word ‘‘or’’ after corporate bodies should be changed to ‘‘and’’ in line 2 section 8 (1) of the FIRS Act 2007.

Financial Provisions: Sections 15 and 16

109. 
Section 15 (a) provides that a percentage of the funds as determined by the National Assembly of the revenue collected by the FIRS of the none oil and gas revenue, may be appropriated by the National Assembly for the capital and recurrent expenditures of the Service. It will be more appropriate to include the tax refund to tax payers mentioned in section 23 of the Act among the expenditures captured under this sub-section. This is because appropriation is an estimate of what to expect in the year ahead and FIRS cannot properly make a proposal for how much refunds will be required to make the following year. It is therefore recommended that tax refund should be included among the expenditures of section 15 (a). 

110. 
Thus, a percentage determined by the National Assembly of all non-oil and gas revenue collected by the Service which should be appropriated by the National Assembly for the tax refund, capital and recurrent expenditures of the Service.

111. 
Section 16 provides for the expenditure of the service that is the various heads upon which the fund established under section 15 can be expended. As recommended above in section 15, it will be appropriate that tax refund should be one of those heads of expenditure. 

Recommendation

112. 
It is recommended that tax refund should be included among the expenditures in section 15 (a) and in section 16.

Estimates: Section 17

113.  
Section 17 of the Act empowers the Service to cause to be prepared estimates of its income and expenditure for the succeeding year for the purpose of appropriation by the National Assembly. The words “cause to be prepared” appears to be unclear and should be simplified by deleting same. There is the need to simplify words used in the provisions of this law. Using simple words in statutes is the modern trend now. The words “cause to be prepared” used in this section should be substituted with the simple word “prepare’’. It is therefore recommended that the words “cause to be prepared” should be deleted.

Recommendation

114.   
It is suggested that the words “cause to be prepared” used in line one of the section should be substituted with the word ‘‘prepare’’.

Refund to Tax Payer: Section 23  
115. 
Section 23 (3) of Act requires the tax authorities to refund a tax payer within 90 days of determination of eligibility, any over payment subject to appropriate audit. These audits are usually slow and time consuming sometimes running into several years. Fairness and equity requires that cash refund should be made promptly to deserving tax payers. To ensure the prompt refund, there is the need to attach civil sanction for not paying within the 90 days stipulated by the Act. It is therefore suggested that failure to pay refund within the stipulated time frame should attract commercial interest.

116. 
For the purposes of the refund, subsection (4) and (6) of section 23 mandates the Accountant-General of the Federation to open a dedicated account into which shall be paid monies from the Federation Account as may be approved by the National Assembly as annual budget for such refund by the Service. Considering the issue in question, it is suggested that a refund should not be something that should be subjected to budget consideration by the National Assembly. 

117.  
This is because, over payment of tax by a tax payer may occur at any time in a year and such refund should not be made to wait until appropriation is made by the National Assembly. 

118. 
It is on this premise that it is suggested that section 23(4) to (6) should be deleted and substituted with a new subsection 4 that will read thus- 

“The tax refund shall be included in the money or fund appropriated by National Assembly under sections 15 (a) and 16 (a) of this Act.”

119. 
There should be a corresponding amendment of sections 15 (a) and 16 of the Act to include tax refund among monies to be paid out of the approved percentage that will be determined by the National Assembly for the FIRS.

Recommendations

120.  
(i) It is recommended that section 23 should be  amended to introduce civil sanction of payment of commercial interest by the tax authority for failure to pay refund within the stipulated time frame.

(ii) Subsections 4 to 6 of the section should be deleted and substituted with a new subsection 4 that will read thus- 

“Tax refund shall be included in the money or fund appropriated by National Assembly under sections 15 (a) and 16 (a).”

Power to Access Lands, Buildings, Books and Documents: Section 29

121. 
Section 29(5) to (7) provides thus- 

(5) Notwithstanding subsection (I) of this section, the authorized officer shall not enter any private dwelling except with the consent of an occupier or pursuant to an authorization issued under subsection (7) of this section. (6) A judicial officer upon an application by an officer of the Service may authorize the officer by warrant to enter into any premises. 

(7) Every authorization issued under subsection (7) of this section shall- (a) be in the form prescribed in the Third Schedule of this Act; (b) be directed to a named officer of the Service; (c) be valid for a period of 3 months from the date of its issue or such lesser period as the judicial officer considers appropriate; (d) state its period of validity, or the date on which it expires; and (e) notwithstanding paragraphs (c) and (d) of this subsection, be renewable by the judicial officer on application.

122.   
The reference to subsection (7) in subsections (5) and (7) is wrong. The right reference is subsection (6). It is recommended that subsections (5) and (7) should be corrected by deleting the subsection (7) mentioned therein and substituting same with subsection (6).

Recommendation

123.   
It is recommended that subsections (5) and (7) should be corrected by deleting the subsection (7) mentioned therein and substituting same with subsection (6).

Tax Investigation: Section 35

124.  
This section empowers the Service to investigate offences. Section 35 (4) provides thus - (4) Where any investigation under this section reveals the commission of any offence or an attempt to commit any offence, the Service shall, pursuant to section 48 of this Act, undertake the prosecution of the offences. The subsection refers to section 48 which is the power to compound offences. The proper section is section 47 which is the power to prosecute and not section 48.

Recommendation

125. 
Section 48 referred to in section 35 (4) should be deleted and substituted with section 47. 

Immunity from Action, etc. Cap. P41 LFN 2004: Section 38
126. 
Section 38 provides for immunity for the officers of the Service under the Public Officers Protection Act. This has been provided for under section 55 of the Act which has more elaborate provision on the immunity for the officers of the Service. As such it is suggested that section 38 should be deleted as it is a repetition. 

Recommendation

127.   
Section 38 of the Act should be deleted. 

Obstruction, etc.: Section 41

128. 
The section criminalizes certain acts which are intended to obstruct an officer of the Service from carrying out his lawful duties. It has four paragraphs. It is a good provision. However, the punishment provision is wrongly positioned. The punishment provision is tied to paragraph (d) which makes it to appear like it applies only to that paragraph whereas it is intended to apply to all the paragraphs. In order to cure this anomaly it is suggested that the punishment provision “commits an offence and shall be liable on conviction to a fine not exceeding N200, 000.00 or imprisonment for a term not exceeding 3 years or to both fine and imprisonment” should be separated from paragraph (d) to stand on its own to make it clearly applicable to the whole of section 41.

Recommendation

129.   
It is suggested that the punishment provision in paragraph (d) should be separated from paragraph (d) to stand on its own to make it clearly applicable to the whole of section 41.   

Establishment of Tax Appeal Tribunal (Jurisdiction): Section 59 – The Controversial Nature of Section 59 of the FIRS Act 2007

130.  
Section 59 of the Act, created the Tax Appeal Tribunal and vests it with the powers to settle disputes arising from the operations of this Act and under the First Schedule. 

131.  
In furtherance to these powers, paragraph 11(1) of the fifth schedule to the Act gives the Tribunal power to adjudicate on disputes and controversies arising from the following tax laws:

(i) Companies Income Tax Act
;

(ii) Personal Income Tax Act
;

(iii) Petroleum Profit Tax Act
;

(iv) Value Added Tax Act
;

(v) Capital Gains Tax Act
; and

(vi) Any other law contained in or specified in the first schedule to this Act or other laws made or to be made from time to time by the National Assembly. 

132.   
In other words, the Tribunal has additional jurisdiction over the items listed in Paragraphs 6 to 11 of the First Schedule to the FIRS Act and these include: 

(g) Stamp Duty Act
; 

(h) Taxes and Levies (Approved List for Collection) Act 1998
;

(i) All regulations, proclamations, government notices or rules issued in terms of these legislations; 

(j) Any other law for the assessment, collection and accounting of revenue accruable to the Government of the Federation as may be made by the National Assembly from time to time or regulation incidental to these laws, conferring any power, duty and obligation on the service; 

(k) Enactment or laws imposing Taxes and Levies within the Federal Capital Territory; and 

(l)  Enactment of Laws imposing collection of taxes, fees and levies collected by other Government agencies and companies including signature bonus, pipeline fees, penalty for gas flared, depot levies and licenses, fees for Oil Exploration Licence (OEL), Oil Mining Licence (OML), Oil Production Licence (OPL), royalties, rents (productive and non-productive), fees for licences to operate drilling rigs, fees for oil pipeline licences, haulage fees and all such fees prevalent in the oil industry but not limited to the above listed.

133.  
From the above, the TAT is therefore established to serve as a specialised tribunal with the jurisdiction to settle tax disputes arising from any of the legislation listed above. As a specialised tribunal, it is assumed that tax disputes will be settled with dexterousness and speediness. 

134. 
It is a trite issue that the validity of any legislature depends on the extent of its conformity with the provisions of the Constitution.

135. 
The above provisions have been a source of concern to many stakeholders and legal practitioners as they have prompted the question of the tribunal and the exercise of the jurisdiction accorded it by paragraph 11 (1) of the Fifth Schedule to the Act in the light of conflicting provisions of the Constitution. This concern is prompted from the fact that the validity of any legislation is the extent of its conformity with the provisions of the Constitution.

136.   
It is perceived that paragraph 11 (1) of the Fifth Schedule which gives Tax Appeal Tribunal jurisdiction to settle all disputes arising from the operation of the FIRS Act and indeed all other tax laws is in conflict with the provisions of section 251 (1) ( a), (b) and (c) of the 1999 Constitution which confers exclusive jurisdiction on the Federal High Court in respect of civil causes matters relating to the revenue of the Government of the Federation, that is matters connected with or pertaining to the taxation of companies and other bodies established or carrying on business in Nigeria and all persons subject to Federal taxation.

137.  
Section 1(3) of the Constitution clearly provides that ‘‘if any other law is inconsistent with the provision of this Constitution, this Constitution shall prevail and that other law shall to the extent of the inconsistency be void.’’ This means that if the Federal High Court has been given exclusive jurisdiction to hear matters stated above, any other law, including the FIRS Act 2007, purporting to give the same power to another body is null and void and such body granted such power, lack the jurisdiction to hear such matters.

138.  
The constitutionality of the jurisdiction of the TAT over tax matters and revenue of the federal government in the light of the exclusive jurisdiction of the Federal High Court over such matters under the Constitution
 has been questioned in various quarters.  

139.  
The real question is on whether there is conflict of jurisdiction over tax matters and revenue of the federal government between the Tax Appeal Tribunal and the Federal High Court? Since the establishment of the TAT, it has experienced serious constitutional problems. Many have challenged it on the ground that it is unconstitutional while others defended its constitutionality.

140. 
The jurisdiction of the Tribunal is conferred by section 59 of the FIRS Act. Section 59(1) of the Act gives the TAT jurisdiction under the Fifth Schedule while section 59(2) gives the TAT the power to settle disputes arising from the operations of the Act and to administer laws listed under the First Sc  hedule to the Act. 
141.   
Paragraph 129 of this working paper has shown the list of legislation listed in the First Schedule to the FIRS Act. It is clear that the powers conferred on the TAT borders on the resolution of disputes involving the imposition and collection of taxes, and/or government revenues. 

142. 
Generally, the Federal High Court exercise exclusive jurisdiction in civil cases and matters connected with or pertaining to the taxation of companies and other bodies established or carrying on business in Nigeria and all other persons subject to Federal taxation. This jurisdictional power is given to the Federal High Court by Section 251(1) (a) (b) and (c) of the 1999 Constitution. See the case of N.P.A v Enyamba.

143. 
It appears from the position of one school of thought that the jurisdiction bestowed on the TAT by paragraph 11(1) of the Fifth Schedule to the Act is in conflict with the jurisdiction of the Federal High Court provided in the Constitution by section 251. They are of the view that the provision of paragraph 11(1) of the fifth schedule to the Act contravenes the provisions of the Constitution and to that extent is null and void. 

144. 
This contention was put to test in the case of TSKJ II Construces Internationale Sociadade LDA v FIRS.
Here, Justice Adeniyi Ademola of the Abuja Federal High Court Division struck down the composition of the Tax Appeal Tribunal on the ground that the Federal Inland Revenue (Establishment) Act No. 13 of 2007 etc., under which TAT was established, conflicted with the exclusive jurisdiction of the Federal High Court under Section 251 of the Constitution.  

145. 
In that case, the FIRS argued that the jurisdiction of the TAT did not conflict with the exclusive jurisdiction of the Federal High Court since the TAT is merely an administrative panel created by the FIRS (Establishment) Act and not a Court with competent jurisdiction as contemplated by Section 251(1) of the Constitution. To strengthen this position, the FIRS stated that appeals lie directly to the Federal High Court and not to the Court of Appeal as was the case with the defunct VAT Tribunal where cases go straight to the Court of Appeal and not to the Federal High Court. However, the Court held that the Tribunal is unconstitutional and ordered the Minister of Finance to disband all the Tax Appeal Tribunals forthwith. 

146.   
On the other hand, another argument that has been put forward by the other school of thought to validate the provision of paragraph 11(1) of the fifth schedule to the TAT is that Section 251 of the 1999 Constitution excludes “any other court" which in the provision does not include “tribunal”.
 This does not imply exclusive original jurisdiction, hence the Federal High Court can exercise appellate jurisdiction over the tribunal as it is merely an administrative body. 

147. 
However, this argument was put to test in the Court of Appeal case of CNOOC Exploration and Production Nigeria Ltd & Anor. v Nigerian National Petroleum Corporation (NNPC) & Anor.,
 where the Court overturned the decisions of the Federal High Court and upheld the jurisdiction of the Tax Appeal Tribunal to determine tax disputes.

148. 
The facts of this case is that, the Appellant had prepared Petroleum Profit Tax (PPT) returns for the contract area and forwarded them to the NNPC for onward transmission to the Federal Inland Revenue Service (FIRS) as provided for under a production sharing contract. NNPC however, transmitted a different set of PPT returns which it had prepared. FIRS subsequently assessed the Appellant’s to additional PPT and additional Tertiary Education Tax (EDT) based on the PPT returns prepared by NNPC.

149. 
Dissatisfied with the additional PPT and EDT assessments of FIRS, the Appellants filed notices of objection. Upon the issuance of notices of refusal to amend assessments by FIRS, the Appellants instituted separate appeals challenging the additional PPT and EDT assessments at the TAT.

150. 
At the Tribunal, NNPC challenged the jurisdictions of the TAT to hear the appeals on the ground that the subject matter of the dispute was within the exclusive jurisdiction of the Federal High Court. TAT declined and ruled otherwise.

151. 
The Appellant then appealed against the ruling of the TAT, among other grounds, that the TAT did not have jurisdiction to determine tax matters, as such matters where within the exclusive jurisdiction of the Federal High Court. The held inter alia that, the TAT lacked the jurisdiction to entertain the Appellants’ appeals because, the purport of Section 251 of the 1999 Constitution was to vest the Federal High Court with exclusive jurisdiction in matters pertaining to the revenue of the Federal government including taxation. 

152. 
Dissatisfied with the judgments of the Federal High Court in both the PPT and EDT appeals, the Appellants appealed to the Court of Appeal vide notices of appeal dated August 21st, 2015, on the ground that the TAT’s jurisdiction to determine tax dispute did not encroach upon the exclusive jurisdiction of the Federal High Court as conferred by the Constitution. The Appellants explained that institution of tax appeals at the TAT before approaching the Federal High Court was merely an administrative condition precedent to approaching the Federal High Court and that in any event; the decisions of the TAT could be reviewed and quashed by Federal High Court upon an application for judicial review or appeal to that court. 

153. 
The Court of Appeal agreed with the Appellants’ arguments and held that TAT has jurisdiction to adjudicate over tax related disputes.  

154. 
From the foregoing, the current position as it is, is whether the provisions of Section 251 of the Constitution of 1999 is inconsistent with the jurisdiction of the Tax Appeal Tribunal as provided for under Section 59 of the FIRS (Establishment) Act, 2007.  The correct legal position as shown in the above Court of Appeal case is that Section 59 of the FIRS Act 2007, is not in conflict with Section 251 of the Constitution. It is therefore recommended that section 59 together with paragraph 11(1) should be retained.

Recommendation

155. 
It is recommended that section 59 together with paragraph 11(1) is not unconstitutional and therefore should be retained in the Act.    

Composition of the Tribunal: Paragraph 2(1) of the Fifth Schedule to the FIRS Act
156. 
Composition of the Tribunal: Paragraph 2(1) of the Fifth Schedule to the FIRS Act
157.  
Paragraph 2(1) of the Fifth Schedule to the FIRS Act empowers the Minister of Finance to appoint the five members of the Tax Appeal Tribunal including the chairman. Appointment of the head of any Extra-ministerial Department of the Federation however designated is the prerogative of the President under Section 171 (2) (d) of the Constitution. The Chairman of the Tax Appeal Tribunal is the head of that Extra-ministerial Department.    

158. 
It will be unconstitutional for the Minister to be given the power to appoint the Chairman of the TAT in view of Section 171 (2) (d) of the Constitution. Though, it might not be unconstitutional for him to appoint other members of the Tribunal by virtue of Section 5 of the Constitution, but it will be inappropriate to separate the appointment of members of a board or tribunal to two different bodies or offices for appointment. The acceptable practice which is more appropriate is that the President appoints the whole members. It is recommended in view of the above, that paragraph 2 (1) should be amended to reflect the above position.

159. 
This will also reduce the level of interference by the appointer because of the fact that the Minister might have an unbearable influence on the Board of the FIRS who generate policies by giving directives of a general nature or relating generally to matters of policy with regards to the functions of the Service in view of Section 60 of the Act.  Section 60 of the FIRS Act 2007 empowers the Minister to give directives to the Service who is always a party in all matters before the TAT. The Minister is also empowered to give directives to the Chairman of the Board of the Service. Both the Service and the Chairman of the Board by the same section are under obligation to comply with the directives or cause them to be complied with. Based on this provision, the Minister may give a directive which may directly or indirectly impact on a matter before the TAT. This should not be allowed in the law as it is unconstitutional.

Recommendation 

160.  
It is recommended that Paragraph 2(1) of the Fifth Schedule to the FIRS (Establishment) Act, 2007 should be amended by substituting the word “Minister” with the word “President”. 
Term of Office: Paragraph 4 of the Fifth Schedule to the Act

161.  
The Act provides that a Tax Appeal Commissioner shall hold office for a term of three years, renewable for another term of three years only and no more, from the date on which he assumes his office or until he attains the age of 70 years whichever is earlier. In effect, a Tax Appeal Commissioner has only six years to hold office and no more.  The term of office is short for an office of this nature with adjudicatory functions. 

162.  
It is suggested that this provision should be amended to allow for more years in office in order to benefit from the experience of the serving Tax Appeal Commissioners. This will significantly enhance the competence of the Commissioners and guarantee some degree of certainty and consistency in the decisions of the Tribunal and in the tax dispute. It is therefore recommended that the term be increased to five years and further term of five years and no more. 

Recommendation

163. 
It is recommended that the Act should be amended to allow the Commissioners to hold office for a term of five (5) years, renewable for another term of five (5) years and no more.

Resignation and Removal: Paragraph 5(1) and (2) of the Fifth Schedule to the Act

164.  
By sub-paragraph 1, a Tax Appeal Commissioner may resign his office by a notice to the Minister.  This will no longer be appropriate as it has been recommended that the president will appoint the tax appeal Commissioners including the chairman. It is therefore recommended that wherever the word “Minister” occurs in sub-paragraph 1, it should be substituted with the word “President”.

165. 
Sub-paragraph 2 provides that a Tax Appeal Commissioner may also be removed from office. It is trite principle that he who has the power to hire also has a corresponding power to fire.
Consequently, the Minister of Finance may remove a Tax Appeal Commissioner from office on grounds of misconduct or incapacity after due inquiry has been made and the Tax Appeal Commissioner concerned has been informed of the reasons for his removal and given an opportunity of being heard in respect of the reasons. 

166. 
As recommended above, the appropriate person to appoint the Commissioners is the President and he should be the appropriate person to remove them. This is in line with the provision of section 11 (1) (b) of the Interpretation Section.
 Based on this, it is suggested that the power to remove TAT Commissioners should be vested in the President as against the Minister.
Recommendation

167.  
It is recommended that the removal of Tax Appeal Commissioners should be made by the President.
Order Constituting a Tribunal to be Final: Paragraph 8 of the Fifth Schedule to the Act

168.  
Paragraph 8 of the Fifth Schedule to the Act purports to preclude any court of law from inquiring into the validity or otherwise of the composition of the tribunal or qualification thereto.  This is a clear ouster clause which appears to have tied the hands of the court from investigating into the validity or otherwise of the appointment of Commissioners of TAT. This provision is unconstitutional and undermines the sanctity of the principles of checks and balances as entrenched in our Constitution. This is because where the validity of the appointment of members of the TAT and the defect in the constitution of membership of the Tribunal cannot be challenged in the court of law it becomes the precursor to anarchy.  
169.   
Though, section 4(8) of the Constitution provides that: 

Save as otherwise provided by this Constitution, the exercise of legislative powers by the National Assembly or by a House of Assembly shall be subject to the jurisdiction of courts of law and of judicial tribunals established by law, and accordingly, the National Assembly or a House of Assembly shall not enact any law, that ousts or purports to oust the jurisdiction of a court of law or of a judicial tribunal established by law.

170.  
The clause ‘Save as otherwise provided by this Constitution…’does not apply in this case since there is no provision in the Constitution which authorises the National Assembly to make laws ousting the jurisdiction of the court from entertaining any dispute at all. It can be said that Paragraph 8 of the Fifth Schedule to the Act violates and/or is in conflict with section 4(8) of the 1999 Constitution. 

171.  
It is important to note that two salient issues can be identified which the ouster clause seems to protect. These are the validity of the appointment of members of the TAT and the defect in the constitution of membership of the Tribunal. 

172.  
On the validity of the appointment of members of the tribunal, the ouster clause is introduced by the draftsman to ensure that the action of the Minister in the appointment of tribunal members is not challenged in court. The question therefore is; does this clause not constitute an obstruction on the wheel of justice to the taxpayer who deserves to ensure that members appointed are men of integrity? 

173.  
The clause also seeks to protect any defect that may arise as to the constitution of the tribunal. That is to say that even where there is a gross violation of the provision of the Act which deals with the sitting of members of the tribunal, the tax payer or the tax authority are stopped from challenging the jurisdiction of the tribunal either to the tribunal or to the regular court of law. This clearly means that a challenge of the constitution of the tribunal or validity of the appointment cannot be appealed against in the Federal High Court. It also means that this provision violates Paragraph 17 of the Act
which states that, appeal may be filed against the tribunal’s decision on point of law. With this, the issue bothering on the constitution of the tribunal and the validity or otherwise of the appointment can be challenged in the Federal High Court. 

174. 
The provision of Paragraph 8 of the fifth schedule is not desirable as it violates the provision of section 4 (8) of the Constitution. For this reason, it is submitted that paragraph 8 should be deleted in order to encourage confidence in the tribunal.

Recommendation 

175.  
It is recommended that paragraph 8 should be deleted in order to encourage confidence in the Tribunal. 

Appeal to the Federal High Court: Paragraph 17(1) (2) (3) (4) of the Fifth Schedule

176. 
The paragraph limits appeal from the Tribunal to the FHC to issues on point of law. Paragraph 17(1) (2)(3)(4) of the Fifth Schedule provides as follows:  
‘‘17(1) Any person dissatisfied with a decision of the tribunal constituted under this schedule may appeal against such decision on point of law to the Federal High Court upon giving notice in writing to the secretary to the tribunal within 30days after the date on which such decision was given.   
  17 (2) A notice of appeal filed pursuant to subparagraph (1) of this paragraph shall set out all the grounds of law on which the appellant’s case is based.  

(3) If the service is dissatisfied with the decision of the tribunal, it may appeal against such decision to the Federal High Court on points of law by giving notice to the secretary within 30 days after the date on which such decision was given.’’
177. 
This provision suggests that no appeal shall lie against the decision of the tribunal to the Federal High Court other than on a point of law. 

178.  
It follows that the intention of the maker of this Act is to bar appeal on point of facts. Considering the membership of the Tribunal where it is only the Chairman that is by law a qualified lawyer and issues before the Tribunal are on tax assessment which is a point of fact it follows that the Tribunal should be empowered to hear matters on point of fact and law. 

179.  
Looking at the Federal High Court entertaining appeals from the TAT, the proceedings are deemed to be judicial since it is to look into actions and decisions of FIRS in cases of non-compliance. Note, that to enquire on any action of the FIRS whether it is valid or not is a point of law. Therefore, the tribunal is not different from the BAC as both can only conform, reduce, increase or annul the assessment but cannot determine issues on point of law. In discussing the distinction between Facts and Law, Abdulrazaq M. T. states that:  

‘‘The distinction between question of facts and law is vital, since the decision of the Commissioners as to the facts is conclusive. To this end, a distinction is often made between findings of “Primary facts” and “conclusion” or “inferences”, which may be findings of facts, of law, or “mixed” findings of facts and law. Since the case stated by the Commissioners should set out the primary facts as found, followed by the conclusions arrived at from those, the question for the Court on appeal is whether, given the primary facts stated, the Commissioner it is justified in law in reaching the conclusions they did reach.

180.  
Thus the issue of validity of an assessment remains within the jurisdiction of the court of law.  

Recommendation

181.  
It is recommended that appeals to the Federal High Court should not be restricted to points of law. 

Apparent Conflict on Power to Make Rules: Paragraphs 20(1) and 21

182.  
Paragraphs 20(1) and 21 of the Fifth Schedule to the FIRS Act 2007 seem to be in conflict on the power to make rules of practice and procedure of the Tax Appeal Tribunal. The two conflicting paragraphs provides thus​​-
20 (1) -The Tribunal may make rules regulating its procedures.

21-The Minister may make rules prescribing the procedure to be followed in the conduct of appeals before the Tribunal.

183.  
The Commission is of the view that the FIRS Act 2007 vests the power to make rules of practice and procedure of the Tribunal on the Minister of Finance and the Tribunal at the same breath. The Act should be amended by deleting paragraph 21 of the 5th schedule to the Act to allow for the Rules of practice and procedure of the Tribunal to be made by the Tribunal itself under paragraph 20(1).  This will prevent the power contest over Rules making authority between the Tribunal and the Minister.

184. 
Also paragraph 20(1) vests the power to make rules on the Tribunal. The usual practice is that the power to make the rule of procedures of any judicial body is vested in the head of that body. For instance, the Federal High Court Act in section 44 empowers the Chief Judge of the Federal High Court to make the rules of the Court.
 Thus, it is suggested that the words “Chairman of the” be inserted immediately after the word “The” to vest the power to issue rules of the Tribunal on the Chairman of the Tribunal.  This will also be in line with the normal style of allowing the heads of various judicial or quasi-judicial bodies to make rules for their various Courts or Tribunals and accords with the constitutional provisions.

Recommendation

185. 
(i) Paragraph 21 of the Fifth Schedule, FIRS Act 2007 should be deleted to allow the Tribunal formulate its rules.

(ii) Paragraph 20(1) should be amended to vest the power to make the rules of procedure of the Tribunal on the Chairman of the Tribunal.

PART   D

CONCLUSION

CONCLUSION

186. 
The Federal Inland Revenue Service (Establishment) Act 2007 brought about significant progress and improvement in the Nigerian Tax system by centralizing tax administration and giving one Agency the mandate to control and administer taxes and laws listed in the First Schedule of the Act. The FIRS took on a corporate personality and was granted both financial and administrative autonomy. 

187. 
The Federal Inland Revenue Service (Establishment) Act 2007 also made provision for a Tax Appeal Tribunal to preside over disputes arising under the Companies Income Tax Act (CITA); the Petroleum Profit Tax Act (PPTA); the Personal Income Tax Act (PITA); the Capital Gains Tax Act; the Stamp Duties Act; and the Value Added Tax Act.  Prior to the establishment of the Tax Appeal Tribunal, many tax payers were denied access to speedy appeal under the Body of Commissioners because not all States constituted a Body of Commissioners to resolve tax disputes in a fair and equitable manner. 

188. 
Despite the positive achievements of the FIRS Act, this review is aimed to improve the operations of the Service by reducing the incidence of tax evasion, promote transparency and improve tax payers’ confidence in the tax system to enhance the effectiveness and efficiency of the Tax Appeal Tribunal, improving provisions of the law on tax refunds and ensuring that deserving tax payers receive their tax refunds on time.  

189. 
The main objective of taxation is to ensure that revenue is generated for every tier of government and for government expenditure generally.
  This revenue can be used to improve infrastructure and welfare of citizens generally.  Tax is the second most important source of revenue for the government, the first being oil.
  In recent times, the fall in oil prices has led to reduction of income for the government from that source. Thus, improving tax laws and administration in Nigeria can greatly increase revenue for the government. 

190. 
Tax assists with distribution of wealth and income, serves as an instrument of fiscal policy and a major stimulant for growth and development.
  Due to the current economic recession in Nigeria, the need for tax reform cannot be overemphasized.

PART   E
DRAFT FEDERAL INLAND REVENUE SERVICE (ESTABLISHMENT) ACT, 2007 (AMENDMENT) BILL, 2017
DRAFT FEDERAL INLAND REVENUE SERVICE (ESTABLISHMENT) ACT, 2007 (AMENDMENT) BILL, 2017 
A Bill

For An Act To Amend The Federal Inland Revenue Service (Establishment) Act, 2007, To Enhance The Efficiency Of The Service In The Delivery Of Its Mandate, To Facilitate Efficient And Timely Tax Refund, To Enhance The Efficiency Of The Tax Appeal Tribunal And For Other Matters Connected Thereto.

                                                                               {Date……………….} Commencement 

Amendment of the Federal Inland Revenue Service (Establishment) Act, 2007.  

The Federal Inland Revenue Service (Establishment) Act, 2007 (hereinafter referred to as ‘the Principal Act’) is hereby amended as set out in this Act.  

1. Establishment and Composition of the Management Board:

Amendment of Section 3

Section 3 of the principal Act is amended: 

(i) in subsection (2) (c) by inserting the words “not below the rank of a Director” immediately after the word “Federation,’’

            (ii)      in subsection 2 (d) by inserting the words “not below 


the rank of a Director” immediately after the word 


“representative,’’ that is -

(c) a representative of the Attorney-General of the Federation “not below the rank of a Director”;
(d) the Governor of the Central Bank of Nigeria or his representative “not below the rank of a Director”.
2. Functions of the Service: Amendment of Section 8 

Section 8 of the principal Act is amended: 

In subsection (1) paragraph (l) by substituting the existing paragraph (l) with new paragraph (l), thus -
(l) The Service shall:

(i) register and maintain an up to date register of taxable persons, individuals, corporate bodies and all agencies of government involved in the collection of revenue for the purpose of efficient, effective and correct tax administration and to prevent tax evasion or fraud. 

(ii) ensure access to such data and information by individuals, corporate bodies and all agencies of government in need of it. 

3. Funds of the Service: Amendment of Section15

Section15 of the principal Act is amended: 

In paragraph (a) by inserting the words “tax refund” immediately after the words “National Assembly for” in line three, that is-
(a) a percentage as determined by the National Assembly of all non-oil and gas revenue collected by the Service which may be appropriated by the National Assembly for “ tax refund”, capital and recurrent expenditures of the Service 

4. Expenditure of the Service: Amendment of Section16

Section 16 of the principal Act is amended: 

By inserting the words “tax refund” as new paragraph (g) and renumbering the existing paragraphs (g) to (i) as Paragraphs (h) to (j), that is-

16. The Service shall defray from the Fund established pursuant to section 15 of  this Act all the amounts payable under or in pursuance of this Act being sums  Representing -  

(a) emoluments and allowances payable to the Executive Chairman and other  members of the Board;  

(b) reimbursements to members of the Board or any committee set up by the Board  for such expenses as may be expressly authorized by the Service;  

(c) remunerations and other costs of employment of the staff of the Service;

(d) amounts payable as pensions and other retirement benefits under or pursuant to  this Act or any other enactment;  (e) costs of acquisition and upkeep of premises belonging to the Service and any  other capital expenditure of the Service;  

(f) investments, maintenance of utilities, staff promotion, training, research and  similar activities;  

(g) “tax refund” 

(h) costs necessary for the day-to-day operations of the Service;  

(i) all sums of money accruing to the Service by way of grants-in-aids, gifts,  testamentary dispositions, endowments and. contributions from any other source; and 

(j) any other payment for anything incidental to the foregoing provisions or in  connection with or incidental to any other function of the Service under or pursuant to  this Act.  

5. Estimates: Amendment of Section17
Section 17 of the principal Act is amended by substituting the words “cause to be prepared,” with the word “prepare,” that is -
The Service shall “prepare”, not later than the 30th day of September in each year, an estimate of its income and expenditure for the succeeding year for the purpose of appropriation by the National Assembly.
6. Refund to Tax Payers: Amendment of Section 23

Section 23 of the principal Act is amended: 

(i) in subsection (3) by inserting the following proviso, thus-

“Provided that where the Service fails to make such refund, it shall be liable to such tax payer in accordance with Central Bank of Nigeria commercial interest rate prevalent at the time”. That is -
(3) Any tax refund shall be made within 90 days of the decision of the Service

made pursuant to subsection (2) of this section, with the option of setting off against future tax by the tax payer. Provided that where the Service fails to make such refund, it shall be liable to pay interest to such tax payer in accordance with Central Bank of Nigeria commercial interest rate prevalent at the time.
(ii)  by deleting subsections 4 to 6.  

7. Power to access lands, buildings, books and documents: Amendment of Section 29

Section 29 of the principal Act is amended 

(i) in subsection (5) by deleting the words “subsection (7)” and substituting same with the words “subsection (6)”, that is -

(5) Notwithstanding subsection (I) of this section, the authorized officer shall not enter any private dwelling except with the consent of an occupier or pursuant to an authorization issued under “subsection (6)” of this section.

(ii) in subsection (7) by deleting the words “subsection (7)” and substituting same with the words “subsection (6)”, that is–

Every authorization issued under “subsection (6)” of this section shall-

8. Tax investigations: Amendment of Section 35

Section 35 of the principal Act is amended 

(i) by deleting subsection (3), 

(ii) in subsection (4)by deleting the words “section (48)” and substituting same with the words “section (47)”, that is-
Where any investigation under this section reveals the commission of any offence or an attempt to commit any offence, the Service shall, pursuant to “section 47”ofthis Act, undertake the prosecution of the offences.

9. Tax investigations: Deletion of Section 38
Section 38 of the principal Act is hereby deleted.
10. Obstruction, etc.: Amendment of section 41

Section 41 of the principal Act is amended

In paragraph (d) by separating the offence created and punishment clause to make it applicable to all the paragraphs, that is-

Any person who -

(a) obstructs, hinders, molests or assaults any person or authorized officer in

the performance of any function or the exercise of any power under this Act;

(b) does anything which impedes or is intended to impede the carrying out of

any search, seizure, removal or distraint;

(c) rescues, damages or destroys anything so liable to seizure, removal or

distress or does anything intended to prevent the procuring or giving of evidence as to whether or not anything is liable to seizure, removal or distraint;

(d) Prevents the arrest of any person by a person duly engaged or acting or rescues any person so arrested- 

“commits an offence and shall be liable on conviction to a fine not

exceeding N200, 000.00 or imprisonment for a term not exceeding 3 years or to both fine and imprisonment”. 

AMENDMENT OF THE FIFTH SCHEDULE TO THE ACT

11. Composition of the Tribunal: Amendment of Paragraph 2 of the Fifth Schedule

Paragraph 2 of the fifth schedule to the Act is amended, 

In subparagraph (1) by deleting the word “Minister” and substituting same with the words “President subject to the confirmation of the Senate”, that is:

A Tribunal shall consist of five members (hereinafter referred to as "Tax

Appeal Commissioners") to be appointed by the “President subject to the confirmation of the Senate”. 

12. Amendment of Paragraph 4 of the Fifth Schedule: Term of Office 

Paragraph 4 of the fifth schedule to the Act is amended, 

By substituting the word “three” wherever it occurs in the section with the word “five”, that is:

A Tax Appeal Commissioner shall hold office for a term of five years renewable for another term of five years only and no more from the date on which he assumes his office or until he attains the age of 70 years whichever is earlier.

13. Amendment of Paragraph 5 of the Fifth Schedule: Resignation and Removal.
Paragraph 5 of the fifth schedule to the Act is amended, 

(i) in subparagraph 1 by substituting the word “ Minister” wherever it occurs in the subparagraph with the word “President”, that is:

5. (1) A Tax Appeal Commissioner may by notice in writing under his hand addressed to the President resign his office:  Provided that the Tax Appeal Commissioner shall, unless he is permitted by the President to relinquish his office sooner, continue to hold office until the expiry of three months from the date of receipt of such notice or until a person duly appointed as his successor assumes his office or until the expiry of his term of office, whichever is  earlier. 

(ii) in subparagraph (2) by deleting the word “Minister” and substituting same with the word “President”, that is:

A Tax Appeal Commissioner may be removed from office by the “President” on the grounds of gross misconduct or incapacity after due inquiry has been made and the Tax Appeal Commissioner concerned has been informed or the reasons for his removal and given an opportunity of being heard in respect of the reasons.

14. Deletion of Paragraph 8 of the fifth schedule to the Act: Order Constituting a Tribunal to be Final.

Paragraph 8 of the fifth schedule to the principal Act is hereby deleted.

15. Amendment of Paragraph 17 of the Fifth Schedule: Appeal to the Federal High Court. 

Paragraph 17 of the fifth schedule to the Act is amended, 

(i) in subparagraph (1) by deleting the word “on a point of law”, that is-

Any person dissatisfied with a decision of the tribunal constituted under this schedule may appeal against such decision to the Federal High Court upon giving notice in writing to the secretary to the tribunal within 30days after the date on which such decision was given.   

(ii)  in subparagraph (2) by deleting the word “of law”, that is-

A notice of appeal filed pursuant to subparagraph (1) of this paragraph shall set out all the grounds on which the appellant’s case is based.   

(iii)  in subparagraph (3) by deleting the word “on points of law”, that is-
If the service is dissatisfied with the decision of the tribunal, it may appeal against such decision to the Federal High Court by giving notice to the secretary within 30days after the date on which such decision was given.

16. Amendment of Paragraph 20 of the Fifth Schedule: Powers and Procedure of the Tribunal. 
Paragraph 20 of the fifth schedule to the Act is amended, 

(i) in subparagraph (1) by inserting the words “Chairman of the”, that is-

       20 (1) –The Chairman of the Tribunal may make rules regulating its procedures
17. Deletion of Paragraph 21 of the fifth schedule to the Act: Minister to make Rules and Regulations.
Paragraph 21 of the fifth schedule to the principal Act is hereby deleted. 
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